The New Argentine Antitrust Act

By Juan Martin Arocena

. Introduction

In September of 1999, the Argentine government
approved a new Competition Act (Law No. 25,156). Like the
former Antitrust Act, the Competition Act regulates restric-
tive and anti-competitive practices and abuses of dominant
position. However, it also introduces a major qualitative
change: the control of proposed mergers and acquisitions.
Until now mergers and acquisitions were not subject to
antitrust scrutiny per se in Argentina.

Il. Transactions Regulated by the
Competition Act

A. Restraint of Competition or Access to the Market
and the Abuse of a Market-Dominant Position

The Competition Act prohibits any conduct or behavior,
the purpose or consequence of which is to limit, restrict,
misrepresent or distort competition or the access to a mar-
ket. This concept includes unilateral actions as well as bilat-
eral and multilateral actions or cartels. This may include, for
instance, arrangements or agreements among companies,
whether oral or written, and decisions of business associa-
tions, as well as any other kind of concerted action among
competitors.

In addition, the Competition Act prohibits the abuse of
a market-dominant position (so-called “monopoly power”),
a concept taken from the European legislation on antitrust.
The Competition Act does not per se prohibit the existence
of a dominant position. That is, neither monopolies nor oli-
gopolies are per se prohibited by the Act. However, the Act
prohibits the abusive use of such dominant position; that is,
provoking damaging effects on competition and the general
economic interest.

A corporation has a dominant position when it is the
sole supplier in the market (domestically or worldwide) or
when it is not faced with substantial competition. This last
criterion means that the corporation has the capacity of act-
ing independently in the market, i.e., of acting without the
need to take into account competitors, suppliers or pur-
chasers. Thus, a dominant position may be defined not only
by the company’s market share, but also by other elements,
such as possessing special marketing channels, know-how
or unique technologies, or otherwise enjoying a significant
financial advantage with respect to any other competitors.

The restraint of competition or market access and the
abuse of a market-dominating position are prohibited by the
Competition Act only if any detriment—actual or poten-
tial—may result to the general economic interest. The
Argentine antitrust law does not proscribe any conduct “per
se.” The Act has expressly upheld the “rule of reason” prin-
ciple, which has been taken over from the U.S. antitrust
jurisprudence.

Examples of prohibited practices are, among others,
price fixing, manipulation and /or discrimination; restraint
on production or marketing of goods; allocation of markets;
discriminatory conditions; tied products; unjustified refusal
to satisfy orders; and predatory pricing.

B. Control of Mergers and Acquisitions

The Competition Act also regulates transactions that
involve an economic concentration of companies. The Act
defines “economic concentration” as those transactions
affecting on a lasting basis the control structure of the com-
panies concerned through the merger of companies, the
transfer of going concerns, the purchase of stock or other
equity interests or any other agreement transferring assets
or vesting the decision-making power of the relevant com-
pany. The Competition Act has adopted a broad definition
of the transactions included under its umbrella.

1.  Triggering Events and Thresholds

The Competition Act provides two alternative thresh-
olds for jurisdiction. Both are based on annual sales volume.
Thus the Competition Act applies if (i) the aggregate of the
local sales volume of all affected companies within the
country for the last fiscal year exceeds $200 million; or (ii)
the worldwide total sales volume of all affected companies
for the last fiscal year exceeds $2.5 billion. (Pursuant to the
Argentine Currency Board, which functions under the Con-
vertibility Act, one Argentine peso is equivalent to one U.S.
dollar.)

For the purpose of calculating the sales volume of the
affected company, any controlled, controlling and /or related
companies must be taken into account in addition to the
company actually involved. The total sales volume is calcu-
lated as the amount resulting from the company’s sale of
products and/or services, less any discount on sales, the
value added tax (VAT) and any other taxes directly related
to the sales volume.

2.  Exceptions to the Authorization Rule

There are certain exceptions where, even if one of the
jurisdictional criteria is met, the transaction does not have
to be notified to the authorities. Those exceptions are the
following.

* The acquisition of a company in which the purchaser
already owns over fifty percent of the stock.

* The purchase of bonds, debentures, non-voting stock
or debt securities.

* The acquisition of a single company by a single for-

eign company which did not previously own any
assets or shares of other companies in Argentina.
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