Argentine Legislation on E-Commerce

By Juan Martin Arocena

I. Introduction

There are currently no laws in Argentina that address
directly e-commerce transactions, with the exception of
certain special laws such as the Consumers Act referred
to in Part IV below and the Privacy Act referred to in Part
VIII below. However, the government is in the process of
drafting or adopting several pieces of legislation.! In the
meantime, traditional laws would be applied to any dis-
putes involving Internet-related transactions.

The application of traditional laws may create prob-
lems, since those laws cannot easily be applied to Internet
transactions. Indeed, rapid changes in telecommunica-
tions have resulted in practices that are vastly different
from those contemplated by the legislators when drafting
the existing legislation. For instance, some agreements
require handwritten signatures.

Il. Regulated Areas of E-Commerce

The lack of e-commerce legislation does not mean
that online transactions are exempted from the applica-
tion of the existing laws and regulations applicable to the
trade involved. Thus, existing laws and regulations must
be carefully analyzed on a case-by-case basis.

A. Securities Regulation

Securities laws apply to online brokers and offerings.
The Argentine Securities Exchange Commission (CNV)
allows mutual funds to trade their portfolio online, pro-
vided they file a description of the marketing system and
the safety and backup procedures.? Potential investors are
to receive by mail the prospectus and open an account
either personally or by e-mail. In the latter case, the sig-
nature must be certified by a notary. Argentine securities
regulations apply to online offerings to Argentine resi-
dents of foreign securities not listed in Argentina.

B. Auctions

Since typical “auction” sites do not perform auctions
in the way that that activity is defined by applicable law
and regulations, they do not need to comply with such
law and regulations. Nevertheless, in order to avoid
eventual confusion and potential claims of using mislead-
ing information under consumer legislation, “auction”
sites should clearly indicate that they do not perform auc-
tions, as the term is defined by applicable law and regu-
lations.

C. Tourism

The sale or marketing of tourist services via the Inter-
net is subject to the traditional laws that regulate tourist
services.?

D. Online Banking

There are currently no specific provision regarding
online banking.

lll. Domain Names

A. Registration of Domain Names

NIC-Argentina* is the registrar of the Argentine
domain names.> Any person interested in obtaining an
“.ar” domain name must file online a sworn affidavit.
Domain names are granted free of charge to the first
applicant for a one-year period and are subject to renew-
al. NIC-Argentina may prevent the registration of
domain names that may cause confusion with corpora-
tions or with an individual’s famous name, and may pre-
vent the registration of domain names that are immoral.

Since the registration of domain names is free of
charge and relatively few specific requirements are asked
for the registration, Argentina is currently the sixth-
ranked country in the world” in terms of the most
domain names registered.®

Following WIPQO’s recommendations, and in order to
counter the problem of cybersquatting, NIC-Argentina
recently requested more accurate and reliable contact
details from registrants.?

B. Domain Names vs. Trademarks

Argentine courts have allowed certain trademark
owners to trump a private domain name registrant and
oblige the registrant to assign the domain name to the
trademark owner.10 In Heladeria Freddo S.A. v. Sport Net-
work, 11 Heladeria Freddo successfully restrained an indi-
vidual from using an identical domain name registered
by the latter. It was held that the owner of a trademark
has also the right to use it in order to sell its products via
the Internet.12

The Freddo case should be a deterrent to potential
squatters, since any person who deliberately registers a
domain name identical to the trademark of an unconnect-
ed, well-known company for commercial gain must
expect to find itself on the receiving end of an injunction.

Notwithstanding the foregoing, there is currently no
case law concerning claims of trademark or trade names
owners against holders of confusingly similar, albeit not
identical, domain names, nor against bona fide holders of
identical or similar domain names.!?

IV. Consumer Legislation

Consumer legislation applies inter alia, to the follow-
ing aspects of click-wrap agreements:!>
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